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I.

REPLY TO LOGAN'S STATEMENT OF THE CASE
A.

Ownership of UP&L's Facilities in the Annexed Areas is
a Central Issue in the Case.
Logan contends that its right to obtain ownership of

UP&L's facilities in the annexed areas "is not an issue" and that
"the only thing submitted to the court for decision was the
amount that had to be reimbursed to UP&L" for those facilities.
Brief of Respondent, 4-5.

Logan has misstated the case. The

pre-trial order, which comprehensively governed the proceedings
below, established that Logan's right to obtain ownership of
UP&L's distribution facilities was a central issue in the case.
The issue is specifically set forth at pp. 7-8 of the pre-trial
order (R. 486-87):
Is Logan entitled to acquire ownership of UP&L's exclusively
dedicated distribution facilities, and the partially dedicated distribution facilities in area A of the map, under
Section 10-2-424 upon payment of the fair market value of
such facilities as determined by the court?
The contentions of the parties in the pre-trial order
also put ownership at issue.

For example, Logan contended that

"it is entitled to ownership of said facilities upon payment of
their fair market value" (R. 481-82) whereas UP&L contended that
"Section 10-2-424 does not in itself provide for or entitle Logan
to obtain ownership of any of UP&L's facilities within the
annexed areas and that such ownership could only be obtained by
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Logan's exercise of its right of eminent domain".

R. 484.

UP&L

further contended that "Logan could not establish such a right of
eminent domain under the circumstances here."Id.—
The trial court's initial memorandum decision did not
specifically order UP&L to transfer any facilities to Logan.
495-98.

R.

When Logan filed proposed findings of fact and conclu-

sions of law that directed UP&L to transfer the local distribution facilities to Logan, UP&L objected and argued that "the
court did not rule that Logan is entitled to ownership of any of
UP&L's facilities" and that "UP&L still contends that Section
10-2-424 does not provide a legal mechanism for Logan to obtain
ownership of those facilities."

R. 503.

Over UP&L's objections,

the trial court ultimately entered findings and conclusions and a
judgment which forced UP&L to transfer the local facilities to
Logan.

R. 540-47.

UP&L sought a stay of this portion of the

judgment (R. 551-55), but its motion for a stay was denied.

R.

563.

The ownership issue was first raised in UP&L's counterclaim
which requested declaratory judgment that "Section 10-2-424
does not allow a municipality to obtain ownership of the
physical facilities of a public utility previously used to
serve the annexed areas. . ." R. 189.
-2-

B.

UP&L Presented Two Alternative Measures of Compensation
- (1) the Amount Called for Under Section 10-2-424 and
(2) the Constitutional Minimum for the Taking of UP&L!s
Facilities.
Logan incorrectly states in its brief that only two

compensation figures were presented to the lower court - Logan1s
figure of $117,000 and UP&L's figure of $434,987.

UP&L's primary

contention throughout these proceedings has been (and remains)
that Section 10-2-424 means what it says - before the municipality may commence service to annexed areas it must reimburse the
utility for the fair market value of dedicated facilities.

In

this case, that amount is $434,987.
Nevertheless, as an alternative to fair market value of
dedicated facilities under Section 10-2-424, UP&L presented evidence to show the "just compensation" to which it was entitled
for the taking of its local distribution facilities.

This

amount, $343,568, is the constitutional minimum to which UP&L is
entitled.
Two of UP&L's exhibits, Exhibit 9 which summarizes compensation under Section 10-2-424, and Exhibit 10 which summarizes
compensation under condemnation, are attached to this brief as
Appendices A-l and A-2; these exhibits demonstrate the alternative approach to compensation that UP&L presented to the lower
court.
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II.

REPLY TO ARGUMENT
A.

The Primary Concern of Section 10-2-424 is to Ensure
that the Utility is Compensated for its Stranded
Investment.
Logan argues that the original sponsors of Section

10-2-424 were concerned primarily with the rights of municipalities to extend utility service into annexed areas.

However, the

legislative history cited by Logan (the 1983 Senate debate and
particularly the comments of Senator Sowards, the sponsor of the
legislation) demonstrates just the opposite.

The paramount con-

cern of the sponsors was to ensure adequate compensation to the
displaced utility for its stranded facilities.

See excerpts from

the debate which are reproduced at pp. 15-16 and 21-23 of
Appellant's Brief.

The only legislators to express the views

advocated by Logan (Senators Snow and Bangerter) opposed the legislation and their views were defeated.
For the Court's convenience, the transcript of the Senate debate on the 1983 legislation is attached to this brief as
Appendix B-l; the enrolled copy and proposed amendments to the
1983 legislation are attached as Appendix B-2.
B.

Logan Incorrectly Assumes that UP&L's Rights Under Its
Cache County Franchise were Extinguished by Annexation.
While making no clear argument on the point, Logan's

brief on more than one occasion suggests that UP&L has no right
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to operate in the annexed areas because it lacks a franchise from
Logan.

Logan thus assumes that UP&L's Cache County franchise and

its Certificate of Convenience and Necessity (which granted UP&L
the right and the duty to serve the annexed areas until 2016)
were extinguished when the annexed areas became part of Logan.
The lower court appears to have made the same assumption in its
memorandum decision.

Logan (and the lower court) attempt to but-

tress their assumptions by pointing out that UP&L did not have
long term contracts with its individual customers in the annexed
areas.
These arguments completely ignore the well established
principle that franchise rights are themselves contract rights,
and are protected from impairment under the contract clauses of
the Utah and United States Constitutions.

See City of North Las

Vegas v. Central Telephone Co., 460 P.2d 835 (Nev. 1969); Town of
Culpepper v. Virginia Electric & Power Co., 215 Va. 189, 207
S.E.2d 864 (1974); City of Hayden v. Washington Water Power Co.,
700 P.2d 89 (Id. App. 1985); see also City and Bureau of Juneau
v. Alaska Electric Power & Light Co., 662 P.2d 954 (Alaska 1981).
Accordingly, a public utility that is providing service under a
valid franchise has a vested right in providing such service, and
may continue to do so after annexation.

Town of Culpepper, 207

S.E.2d 864; see also 12 McQuillen, Municipal Corporations
-5-

S 34.50, at 169 and cases cited therein ("a franchise to operate
in a designated territory is not terminated by the annexation of
such territory into another municipality").
In order to cut off or impair UP&L's vested franchise
rights to serve the annexed areas under the Cache County franchise, Logan would be required to demonstrate a compelling police
power interest to justify the impairment.

It is clear that

Logan's only interest is to substitute itself as the utility
serving the annexed areas.

This is not a sufficient police power

justification for extinguishing UP&Lfs Cache County franchise.
See, e.g., City of Tukwilaf 414 P.2d 597;
P.2d 89

City of Hayden, 700

(revenue considerations are an insufficient basis for

impairing a franchise to provide electrical services).
C.

Logan's Authorization to Furnish Local Public Utility
Services Does Not in any Way Limit UP&L's Right to Compensation Under Section 10-2-424 or Its Right to
Receive Compensation for any Taking of Its Facilities.
Logan argues that because it can only afford compensa-

tion of $117,000, an award to UP&L in excess of that amount would
violate Article XI, Section 5 of the Utah Constitution.

(Article

XI, Section 5 authorizes Logan to furnish local public utility
services.)

Logan did not contest the values that UP&L assigned

to its dedicated facilities.

Nor did Logan contest UP&Lfs proof

of severance damages, going concern value, or the value of UP&L's
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Cache County franchise to operate in the annexed areas.

Logan's

position is simply that, given the amount of revenues the annexed
areas will generate, Logan cannot afford to pay what UP&L's
facilities are worth.
The unstated premise of Logan's argument is that Article XI, Section 5 guarantees a municipality an affordable price
when it decides to take over the property of a privately owned
utility company.

No court in Utah has ever recognized such a

rule, nor has a court of any other state.
Logan forgets that UP&L has an absolute constitutional
right to be fairly compensated for any property taken.

Where the

property taken consists of a profitable electric distribution
system, the right to compensation includes not just the raw physical facilities, but the going concern value of the distribution
system, the value of the franchise to operate the system and any
severance damages to remaining components of the system.

See

Appellant's Brief pp. 26-31.
In City of St. George v. Public Service Commission, 565
P.2d 72 (Utah 1977), the City of St. George sought an injunction
from the Public Service Commission preventing Dixie Rural Electrical Association from continuing service in an area recently
annexed by St. George.

The Commission denied the injunction and

St. George appealed to the Utah Supreme Court.
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The Court, in

affirming the Commission's ruling, acknowledged that the
utility's rights of due process and just compensation were not
subordinated to St. George's interest in providing utility services to the newly annexed area:
. . . Dixie was in this disputed area first. It has operated in accordance with law and the authority duly conferred
upon it through its Certificate of Convenience and Necessity
from the Public Service Commission which not only grants the
privilege, but imposes the duty upon it to serve all customers in the area. It has fulfilled that duty and has gradually increased its investment and facilities for that purpose and in doing so has acquired extensive property and
rights appurtenant thereto, of which it should not be arbitrarily deprived . . . .
565 P.2d at 73.
Whether the takeover in this case is economically
advantageous for Logan has absolutely no bearing on the amount of
compensation due UP&L, either under Section 10-2-424 or under
constitutional principles.

Nothing entitles a municipality to

reduce the amount of compensation because the municipality cannot
afford to pay the full amount.

If UP&L's dedicated facilities

are too expensive for Logan, Logan should have allowed UP&L to
continue serving the annexed areas.
D.

By Proceeding Under Section 10-2-424, Logan Cannot
Avoid the Constitutional Requirement of Compensating
UP&L for Property Taken.
In what appears to be a complete reversal of its ear-

lier position, Logan now argues that Section 10-2-424 does not
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require transfer of facilities in the annexed area to the munici2/ As noted above,
pality who pays for their fair market value.Logan contended in the pre-trial order that it was entitled to
ownership of the facilities upon payment of their fair market
value.

R. 481-82.

Also, Logan requested, and ultimately

obtained over U&Lfs objection, an order from the lower court
requiring UP&L to transfer the facilities to Logan.

R. 540-47.

Now, Logan would have this Court believe that UP&L was
not required to sell its facilities to Logan.

This pretense

appears to be designed to evade the constitutional requirement
that Logan-pay just compensation for the taking of UP&L's distribution facilities.

By arguing that Section 10-2-424 does not

require that Logan take title to UP&Lfs facilities, Logan appears
to be suggesting that there was no involuntary taking of UP&L's
facilities in this case.

But the record in this case leaves no

doubt that UP&Lfs local distribution facilities were taken involuntarily.

Regardless of the interpretation placed upon the right

Logan1s Brief at page 11 states:
UP&L's Brief makes much of their contention that the
court is requiring that they sell their facilities
serving the annexed customers to Logan. However, Section 424 makes no such requirement. It only requires
that the city pay for the facilities so that they will
not be left stranded.
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to compensation under Section 10-2-424, UP&L is entitled at a
minimum to be fairly compensated for that taking,
Logan's argument that the legislature did not intend
Section 10-2-424 to be a condemnation statute misses the point.
UP&L agrees that Section 10-2-424 is not a condemnation statute.
(The statute merely requires certain compensation be paid to the
existing utility before the municipality may furnish utility service to annexed areas.)

UP&L's point is simply that the statute

cannot be used as a device to avoid paying constitutionally mandated compensation for a taking of private utility property.
Logan's position (that Section 10-2-424 permits it to
pay less than the constitution requires) ignores a fundamental
rule that a statute must be construed to avoid unconstitutional
applications.

In Utah State Road Commission v. Frieberq, 687

P.2d 821, 830 (Utah 1984), the Utah Supreme Court adopted this
general rule of construction to hold that statutory condemnation
procedures must be interpreted to satisfy the fundamental constitutional requirement of just compensation.

The court concluded:

. . . we are constrained to construe statutory terms to
avoid an unconstitutional application of the statute,
[citations omitted]. . . the meaning [of the statutory language] must of course arise from its statutory context . . .
as well as its constitutional environment, especially when
the validity of a statute and its application are so closely
dependent upon conformity to strict constitutional requirements.
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687 P.2d at 831 (emphasis added).
Logan's interpretation of Section 10-2-424, and the
application of that statute by the lower court in this case, violates the fundamental constitutional principle that private property cannot be taken or damaged for public use without just compensation.

Accordingly, this Court has no choice but to reject

Logan's (and the lower court's) interpretation of the statute in
favor of UP&L's interpretation.
CONCLUSION
Where an unregulated municipal utility expands by
annexation into the territory of another utility, the Legislature
has determined that the displaced utility should be compensated
for the fair market value of the facilities that utility has dedicated to serving the annexed areas.

Compensation is not limited

to local distribution facilities; it extends to all dedicated
substations, transmission facilities and generation facilities
that may be located outside the annexed areas.

This rule ensures

that a utility, having invested great amounts of capital to provide required levels of service, is not left with idle capacity.
The rule ensures that municipal systems will not be permitted to
grow at the unfair expense of non-municipal systems.
It is not for Logan or any other municipality to second
guess the wisdom of the Legislature, or to suggest that the
-11-

courts should interfere with the legislative prerogative by
reducing the amount of required compensation to a level more
affordable to the municipality.
Under Section 10-2-424, UP&L is entitled to $434,957 as
compensation for its dedicated facilities.

While this amount is

greater than the amount constitutionally required for the taking
of UP&I/s facilities, it is the only amount consistent with the
statutory language that does not offend constitutional
principles.
DATED this

day of April, 1989.

W. Cullen Battle
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for Defendant and
Appellant
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DEFENDANT'S
EXHIBIT

1983 SENATE DEBATE ON HOUSE BILL 354
March 9, 1983 Day 59 of the Legislature.

Senate Disc. No. 302.

Sen. Sowards:
I'm ready for the next bill, Mr. President, we're really trying
to move this thing along.
President:
Well, my leaders tell me point to somebody, I go to them, Senator
Sowards. House Bill 354.
Reading Clerk:
House Bill No. 354. Utility Service in
sentative McKeachnie.

Annexed Areas, by Repre-

President:
Senator Sowards
Sen. Sowards:
Yes, Mr. President and fellow members of the Senate. When a
utility is granted a certificate of convenience and necessity to
serve a community, they not only have to provide facilities,
transmission facilities in the community, but they have to provide generation facilities and anticipate for years ahead to take
care of that community. Now, one of the things that has been
happening recently, is that cities have been annexing some of the
areas that the utility has been serving, and then the utility's
area has become a no mans land. The question is: Does the utility get to continue to serve that? Does the municipal entity
which has a municipal utility get to serve it? Who takes care of
the facilities? Who takes care of that excess generating capacity that was purchased at great cost? For this reason, the purpose of this bill is to provide that electric utilities are
fairly paid for their facilities and equipment in areas that they
are serving when they are annexed by a municipality with a power
system of its own.
Electric utilities serve areas within the unincorporated
areas in the counties pursuant to a franchise. However, in
those and other counties, many municipalities have their own
power systems. When one of these cities annexes an area in the
county, which area is presently being served by the utility, a
substantial issue is raised with regard to the amount that should
be paid to the utility by the city for the utility's facilities

-1-

dedicated to the area annexed. The problem is that a lot of
times, the cities have taken the position when they annex, that
they have the right to immediately begin serving the utility's
customers in the area of annexation. This position leaves the
utility without any compensation for the facilities which have
been developed to serve that area, and places the burden of paying for the unrecovered costs on the other ratepayers of the
state. Now I think you should get that position, because if they
lose that, then somebody else has to pick it up, and this is certainly unfair both to the utility and the other ratepayers. So
what this bill does, it encourages good faith negotiations, and
establishes the right of an electric utility to be paid fair market value for its facilities serving the area annexed, and would
give the utility the right to serve its existing customers only
until the franchise expires, or to recover its investment in the
facilities provided. Now, Mr. President, before we can discuss
the bill intelligently, we do have some amendments that need to
be made, and if you will turn to the buff copy, entitled Utah, or
Senator Glade M. Sowards amendments to House Bill 354, Utility
Service In Annexed Areas, I would move first the....
Reading Clerk;
Senator Sowards, we do not have the amendment.
Sen. Sowards:
Pardon.
Reading Clerk:
We do not have the amendment.
Sen. Sowards:
You, do not have them?
President:
No.
Reading Clerk:
I don't think anyone does.
President:
We don't have them.
Sen. Sowards:
Uh oh.
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President:
Senator Bangerter.
Senator Banqerter:
If Senator Sowards would yield to a question while he's getting
his, uh, prepared.
Sen. Sowards:
Yes, I'd be happy too.
Sen. Banqerter:
I understand that by counsel that this has some problems, Senator, of probably being unconstitutional, and along with the
amendments that you have to offer, of which I have an idea of
which they are, I also have a handful of amendments, and so, if
it would be the will of the body, I would ask to place a circle
on House Bill No. 354 until we can resolve the problem. And get
your amendments ready and find out the constitutionality, and
also lets give me some time to prepare mine.
President:
Senator Bangerter, did you make a motion to circle.
Sen. Banqerter:
I made a motion to circle.
President:
The only problem with that is that Senator Sowards had the floor
and he was just taking a question
Sen. Banqerter:
Oh, then a....
President:
So I can't take away from Senator Sowards.
Sen. Banqerter:
I understand.
Sen. Sowards:
I think I would like to place my amendments and then you can
understand the bill better, if you don't mind.
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Sen. Banqerter;
That will be fine.
Sen. Sowards:
Do you have your amendments now? The circle there is a line on
the page, and amendments three, four, five and six, are just
amendments of verbiage and so I move those amendments first. The
amendments on page 2 line 23, Page 2 line 24a, Page 2 line 28,
Page 2 line 33.
President:
The bottom half of the page.
Sen. Sowards:
That's right. I move those, those are just verbiage changes.
President:
To that amendment, the ones on the bottom half of the page.
in favor of that amendment say aye.

All

Chorus:
Aye.
President:
Opposed, no.

Motion carries.

Now, Senator Sowards.

Sen. Sowards:
Ok, and the reason for those, there were many cities that felt
that the verbiage was too broad on the word "utilities", and so
they put "electric", so it would not include water and sewer, and
that was a great concern of many cities who opposed this. Now
we'll move to amendment one and two, and I move those amendments
at this time.
President:
That's one on the top half.
Sen. Sowards:
That is correct.
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President:
Discussion of the amendments.
aye.

All in favor of the amendments say

Chorus:
Aye.
President:
Opposed, no.

Motion carries.

Sen. Sovards:
Now, I'll yield to Senator Bangerter, if
President:
Now, Senator Bangerter, did you....
Sen. Bangerter:
Yes, Mr. President, and this is the concern, in Article XI, Section 5 of the Constitution of the State of Utah, it refers to
furnish, or it refers to cities and "to furnish all local public
services, to purchase hire, construct, own, maintain, operate,
lease public utilities to the extent, to acquire by condemnation
or otherwise with or without the corporate limits, property necessary for any such purposes" and so forth and so on, and as I
read this constitution, I believe that it has a constitutional
problem that with statutory law that we cannot impair the
constit.......
[End of Disc. No. 302. Continued on Disc. No. 303.]
Senator Bangerter:
[continued following change of recording d i s c ] I have some
amendments too, that I would like to place in that bill if it
does pass, but I would like to place a circle on House Bill No.
354. I move that we place a circle on 354.
President:
Now, motion was to circle?
Sen. Bangerter:
Circle.
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President:
All in favor of that motion, say aye.
Chorus;
Aye.
President:
Opposed. No.
Chorus:
No.
President:
I'll call for it again.
354, say aye.

Those is favor of circling House Bill

Chorus:
Aye.
President:
Opposed. No.
Chorus:
No.
President:
It's pretty evenly divided. Those in favor please stand. Those
in favor of circling stand. 1,2,3,4,5,6,7,8,9, those opposed,
10? I can't count like bell-ringers. You've got to stay up.
That should have been 10. Those opposed stand.
1,2,3,4,5,6,7,8,9,10. So it's 10 to 10. The motion fails. It's
tied. Yes, I voted with him.
Sen. Sowards:
OK, with that now, I would like to attempt to answer Senator
Bangerter's question, and I think the constitutional issue, Senator, was the bill had a twenty-five year clause in it protecting
the entity, the utility, that they would have twenty-five years
before anything could exchange hands. That has now been amended,
and it's not in the bill.
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Sen. Banqerter;
Senator Sowards,I don't think that addresses the problem of the
constitutionality of the bill. I think you're involved in the
statutory law that impacts on the constitution by allowing the
local public, and maybe, I'd really like to place a circle on it,
and have the opportunity to sit down and discuss it with you for
just a half a minute because it's rather technical and long. And
I don't know. I guess that if we can't do that, I guess we'd better vote no on the bill. I have an opinion from Attorney Layne
Forbes that it is absolutely unconstitutional, and spells out the
constitutional problems and on the bottom line it says: "The
above constitutional grant of authority cannot be impaired, prohibited or restricted by general statutory law. This is a basic
principle of constitutional law". And so.
Sen. Sowards:
I know the letter that you are referring to, and we have gone
over that with counsel for the utility and they indicate that
that's not a valid claim, Senator.
Sen. Banqerter;
Well, I guess that it has to do with one counsel in opposition to
another counsel, and that's really not unusual, and a. So I
would ask that maybe we would get an opinion from our legal counsel, and put it on the table, and ask for legal counsel opinion.
That's what we've hired those people for. And if they can come
in and say it's constitutional, then let's amend the thing so
that we can live with it. And so I would make another motion, if
I need to suspend the rules and make a motion to table House Bill
No. 354 until we can get an opinion from our legislative counsel.
I think that it is important that we do those things.
President:
Senator Bangerter, we have no intervening business.
barely had the motion....

We just

Sen. Banqerter:
This was under suspension and its a different motion. I guess we
would like an opinion of legal counsel, and that's why we hire
our attorneys for the legislature. And I just barely got this
opinion in from Layne Forbes who is an attorney, and so it's one
opinion opposed to another opinion.
President:
Senator Bangerter.
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Sen. Banqerter:
Yes.
President:
On this, it's on second reading, you might have them resist the
complete passage, and have it pass on second reading and then,
hold it and then we would look on a third reading if we wanted
to have them place the motion, but I think they made that
request. Would that work for you? Would that give you a chance
to check it?
Sen. Banqerter;
I expect if we can do that, that might give us some time to look
at it too, but I still would oppose the bill being at this particular point. I think I ....
President:
In that case, we'll vote for it on the second reading calendar
only. Yes, Senator Peterson.
Sen. Peterson:
I think our present statutes do exactly what this bill calls for
now that its amended. And Utah Power went to court last year
about the Olmstead plant, an issue just like this, and won. They
can get compensated for any power, or any jurisdiction that a
power company.... that a municipality may take over in the
future, or may annex to. They can even finish out their term of
delivery. If they have contracted for a franchise for twenty-five
years, have ten years to go, and the city annexes around that,
under the present conditions of the law, they can finish out that
franchise for ten years. And then, they will determine what the
fair market value is, and the power company can get compensated
for that. We're not doing one thing that isn't allowed presently
under the law after I think the winning of that law suit, about,
er, the constitutionality of something we did last year as it
related to Olmstead.
Sen. Sowards:
Mr. President, a point of clarification
President:
Yes.
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Sen. Sowards:
Utah Power lost the Olmstead case, Senator Peterson, and so that
didn't clear up anything for them. And by the way this is not
written for Utah Power and Light alone. It's written for the
REA's, and everyone else. I guess that if I could explain it in
this manner, I have no heartburn over what happens to Utah Power,
or Moon Lake Electric, but what happens when a municipality takes
those facilities over, and they don't get proper compensation,
then you and I have to pay for it, if we are other ratepayers in
that system. And that's the bad thing. In other words, a municipality takes that over, and the burden then is transferred to us.
So, I hate for it to be a Utah Power bill, because we have the
endorsement of the REA's on this also.
Sen. Peterson;
Mr. President.

Mr. President.

President:
Senator Peterson still had the floor.
Senator Peterson:
Had the floor and Senator Sowards was just answering a question
and correcting me on the Olmstead decision. I appreciate that
correction. Because I gave.... I was misinformed about that.
Sen. Sowards:
May I make another correction that I just said. I indicated that
the REA's had supported the bill. They have taken no position on
the bill.
Sen. Peterson:
That's what I was, I was just going to bring that up.
Sen. Sowards:
Yes, thank you, I have just been corrected on that.
Sen. Peterson:
The REA's really say that this doesn't do anything particularly
good or bad for them, and I understand that they can already do
that without this statute.
Unidentified:
Mr. President.
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President:
I think Senator Snow is up for his time.

Senator Snow.

Sen. Snow:
Yes, I need to get a question answered here, Senator Sowards.
What is it under the present law that works to the disadvantage
of the utility that they can't be fairly and adequately
compensated?
Sen. Sowards:
The problem.
Sen. Snow:
Now wait a minute, now are you listening now, because you were
being cornered there when I was starting to......
Sen. Sowards:
No. I was trying to ask
Sen. Snow:
What is there in the present law that prevents the utility from
being adequately and fairly compensated when this event occurs?
Now I have a letter from my city that says that they have always
in the past been able to negotiate adequately with Utah Power &
Light for the last forty-three years, whenever the city has
moved. Now, Mr. President I don't know if we are going to direct
the questions to Mr. Wright, we might as well put him in the committee of the whole.
Sen. Sowards:
Well, Senator I think that we've afforded you the opportunity to
have some counsel as well....
Sen. Snow:
Well, yes, but I am wondering if it might not be wise to have the
committee of the whole on this.
Sen. Sowards:
Well, if you would like.

I was trying to speed it up.

Sen. Snow:
Find out what it is that we are really getting....
-10-

Sen. Sowards;
I can answer your questions.
Sen. Snow:
I am puzzled as to why the present law isn't adequate.
Sen. Sowards:
OK. In the first place, referring to your letter about Provo
City, there has never been a problem with Provo City, and there
has always been a good agreement, OK? And that's a true statement. Well I've received but with other cities, there haven't
been, OK? There always seems to be an adversary position with
the city who challenges the utility who still has some time to
run on their franchise agreement, and a, the Supreme Court.
Sen. Snow:
Now wait a minute. Well what's the franchise agreement? Is that
something that's worked out independently with each city?
Sen. Sowards:
That's the agreement that was worked out in that service area
before the city annexed, OK?
Sen. Snow:
So if, let's take the example of my city again. If we were to
annex additional territory now serviced by Utah Power & Light,
and they have got a franchise that goes for fifty years, what we
are saying now is that they will continue to operate that for
fifty years.
Sen. Sowards:
Yes, that is correct.
Sen. Snow:
I don't know what, I'm just using those figures out of the air.
Sen. Sowards:
Yes, that is correct, and really that's what they should be able
to do, OK? But that's being challenged now, and there is nothing
in the law that gives them that right. Now the Supreme Court,
has indicated, by a suggestion, that they should be, able to, be
able to do that, and to be compensated at the end of that period.
But there is nothing in statute that allows them to do that.
-11-

Sen. Snow:
But now that really hasn't answered my question. Why can't they
negotiate? If they go to court isn't the court going to see that
a fair settlement is made on the sale?
Sen. Sowards:
I guess, if you want to take it to court, I guess that's why we
passed the law to statute so things don't have to go to court.
Sen. Snow:
I am still not clear as to what in the present law prevents them
from negotiating a fair settlement.
Sen. Sowards;
It, it is just because that they don't have a lot to go by, and
it is up to the fairness of the court to take care of it. Would
you like to go into a committee of the whole?
Unidentified Senator:
I'd love to [inaudible] find out.
Sen. Sowards:
OK. Mr. President, I move that we move into the committee of the
whole for a period of five minutes to hear from legal counsel
from Utah Power & Light. I tried to avoid it.
President:
I wouldn't laugh about that, Senator, but in five minutes. The
motion is for committee of the whole. Discussion of that motion.
Sen. Christensen:
Mr. President I think it would be better to do that discussion
off the floor, and let us work on some of the other bills. There
are 79 House bills in sifting, plus what's all on the board, and
all the time we take here is going to cut more of those bills
off.
Sen. Sowards:
Well, Mr. President, I am willing to take a vote on the bill just
on second reading and move it to third.
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President:
I would make that suggestion.
Sen, Sowards:
And I will make that motion that we go ahead and vote on it.
President:
Could we vote on the second reading, and then we could work it
out? Because we don't want to hold the whole works up. Would
that give everybody heartburn?
Unidentified Sen:
Question on the motion.
President:
Question called on House Bill 354 on the second reading calendar.
The question is: Shall it be read a third time. Roll call, vote.
Reading Clerk:
House Bill 354 on the second reading calendar shows 18 Ayes, 7
Nays, 4 being absent, receives constitutional majority, the bill
passes, and will be placed at the bottom of the third reading
calendar.
FURTHER SENATE DEBATE ON HOUSE BILL 354
March 10, 1983, Disc. No. 305.
Reading Clerk:
House Bill 354. House Bill No. 354 Utility Service In Annexed
Areas, by Representative Gayle F. McKeachnie.
Sen. Bullen:
I move we circle the bill because Senator Sowards has a amendment
to that.
President:
Yes, they just.... The motion to circle 354 by Senator Bullen,
all in favor of that motion say, Aye.

-13-

Chorus:
Aye. •
President;
Opposed, No.

Motion carries.

Sen. Sovards;
Mr. President.
President:
Senator Sowards.
Sen Sowards•
Yes* I move that we remove the circle from House Bill 354 on the
third reading calendar.
President;
Senator Sowards, do you wish to remove the circle?
Sen. Sowards:
Yes, on House Bill 354.
President:
The motion is to remove the circle on House Bill 354. It is
nondebateable. It is nondebateable. All in favor of that motion
say Aye.
Chorus:

President:
Opposed, No.
Chorus:
No.
President:
Motion carries# Senator Sowards.
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Sen, Sowards;
Yes, now this is the bill that would allow a public utility to
have proper restitution of funds expended on properties that are
annexed by a city but has now become a utility themselves that
they have a municipal power system, and I think we have quite
thoroughly discussed it yesterday. If there are any other questions I'd be happy to try and answer them, otherwise I would ask
for a question on the bill.
President:
Senator Peterson?
Sen. Peterson;
Senator Sowards, now, would you tell me what we have different
now with the amendment than the present law allows? Just a
capsulized explanation of what we've done now that fairly mitigates these problems between the city and the power company.
Sen. Sowards;
In the law that we would do if this were to pass?
Sen. Peterson;
If we passed this.
Sen. Sowards;
It just puts it to statute what the court has really allowed.
This thing has gone clear to the Supreme Court, and it now would
give statutory authority to do the same thing as being done now,
but it has to be litigated now.
Sen. Peterson;
Now, who is the arbitrator? Does the Public Service Commission
now become the arbitrator of
Sen. Sowards:
No, it's still goes to the courts if they can't take care of it
themselves.
Sen. Peterson:
But the Public Service Commission doesn't decide the values.

-15-

Sen. Sowards:

No.
President;
Any questions?

Senator Finlinson.

Sen. Finlinson:
Is there an amendment? I would like to place an amendment on
page two, which is the raspberry copy on line 34, after the words
"fair market value" add the phrase,"as determined by replacement
costs, less depreciation". And the reason for that is, while
they've indicated to me the "fair market value" would reflect the
recapture of the depreciation which they had taken during the
time that they'd had the asset. I think just to make sure that's
in there, that it would be all right to place that language, so
the sentence would then read: "The municipality has reimbursed
the electric company which previously provided such services the
fair market value, as determined by replacement cost less depreciation, of its facilities", within the amendment that was made
previously. And I now place that amendment.
President:
You heard the amendment by Senator Finlinson.
amendment •

Discussion of the

Sen. Black:
Senator Finlinson, have you got your copy. . . you're talking
about page 2.
Sen. Finlinson:
Page 2 Line 34
Senator Black:
You are talking about the raspberry, and we have a Senate amendment sheet on page 2 which was I think you ought to take a look
at.
Sen. Finlinson:
Well, maybe I've got it on the wrong place...
Sen. Black:
I think you've got it in the wrong place.
take a look.
-16-

I think you ought to

Sen, Finlinson:
Well, yes, here we go on the canary copy. On page 2A at the end
of on line 34. So, I appreciate the technical correction. Color
coding correction.
President;
Further question of the amendment by Senator Finlinson?
favor of the amendment, say Aye.

All in

Chorus:
Aye.
President::
Opposed, No. Motion carries. Now, further discussion of the
bill? Question has called for on House Bill 354. [inaudible]
final passage.
Sen. Finlinson:
I have another...
President:
This take care of an amendment here too?
one?

This one's a separate

Sen. Finlinson:
Well, I'd love to get that one, but I don't think I've got enough
votes. So...
President:
Question on the bill.
Reading Clerk:
House Bill 354, third reading calendar. The question is: Shall
the bill pass? Roll Call: Asay, Bangerter,....

Final passage shows
20 Ayes, 5 nays, and 4 being absent. The bill passes. We will
refer it to the House for their further action.
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Sen. McMullin;
Mr. President. I've been asked to just ask that the bill be
hold, be held, for just until there is some intervening business,
they want to recall and try the other amendment. So I would
serve that notice, to hold it for a few minutes.
President:
Under suspension of the rules?
Sen. McMullin:
Under suspension of the rules.
President:
The motion is that we hold it.
Senator McMullin:
An amendment was passed out and they never talked about it.
President:
I asked about it, and Senator Finlinson said he'd liked to, but
he didn't think he had the votes, and so nobody was interested,
and so I...
Unidentified Sen:
It wasn't his - it was Jack Bangerter's, and he was talking and
so I just said to hold it.
Sen. Banqerter:
I had the amendments passed out to the desks of all the Senators,
and while I was there was talking to Roger Tew on the constitutionality of this thing, and it went through so fast, that we did
not get to talk about the amendment.
President:
I did mention, I think that we could hold it,....Senator
Finlinson didn't get enough votes to bring it back anyway as I
recall.
Sen. Finlinson:
Other amendments, and all they have to do is give you notice anyway, that they may reconsider. It does not require a motion. So
Mr. President, I do have a motion for you now, unless you are
ready to go 241.
-18-

Unidentified Sen:
Mr. President*
President:
Yes, I placed that motion, it's under suspension of the rules and
the request was to hold it for a minutes, to have some intervening business, and they have a chance to reconsider action. That's
the motion before us. I guess the purpose of the amendment by
Senator Bangerter. All in favor of that motion say Aye.
Chorus:
Aye.
President:
Opposed, No.
Chorus:
No.
President:
Motion carries.
Senator Christensen:
Mr. President.
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FURTHER SENATE DEBATE ON HOUSE BILL 354
March 10F 1983.

Disc. No. 310.

Sen. McMullin:
Make a motion to reconsider action on House Bill 354, that was
the one that we voted on, and I asked to be held and they either
wanted to go on the to House or voted on, and Senator Bangerter
thought that he had an agreement worked out and that is my
motion.
President:
Under suspension of the rules?
Unidentified Sen:
Under suspension of the rules. To reconsider action, just place
it back on the calendar. We don't want to handle it now, just
put it back.
President:
The motion, now what was the number again?
Unidentified Sen:
House Bill 354
President:
354. The motion to reconsider action is debateable. Senator
Christensen.
Sen. Christensen:
We spent ample time on that bill this morning, and the vote was
called for after the discussion and the bill has been handled.
In reference to all the number of the bills that we still have to
handle this day, and today is the last day, I would ask the body
to refuse the motion.
President:
Yes, Senator Bangerter.
Sen. Bangerter:
I think that this bill is a bill that if in fact we do not consider it, and take at least a shot at it, you're going to get
-20-

litigation because of the constitutional problems in it and also
because of the conflict that arises with some of the utilities.
And I think we owe it to the people of our state and the counties, to at least take a shot at it and see if we can refrain and
keep litigation from occurring.
President;
Senator Sowards.
Sen. Sowards:
That's why that we're passing the bill, to get away from litigation. And I think we had an opportunity to adequately hear it.
I surely would vote against bringing it back.
President;
I'll place the motion. All in favor to reconsider action in
House Bill 354 say Aye.
Chorus;
Aye.
President;
Opposed, no.
Chorus;
No.
President;
[inaudible] will those in favor of House Bill 354, please stand?
1,2,3,4. Those opposed, please stand. The motion fails, Senator
Bangerter. Now, Would you try the motion to recess again.
Motion to recess to 2;00 p.m.
DJP;062188B
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ACT AMENDS SECTION 10-2-401, UTAH CODE ANNOTATED 1953, AS
ENACTED BY CHAPTER 25,

LAWS

OF

UTAH

1979;

AND

ENACTS

SECTION 10-2-424, UTAH CODE ANNOTATED 1953.
Be it enacted by the Legislature of the State of Utahi
Section 1.

Section 10-2-401, Utah Code Annotated 1953, as

enacted by Chapter 25, Laws of Utah 1979, is amended to read:
10-2-401.

The

legislature

hereby

declares

that it is

legislative policy that:
(1)

Sound urban development is essential to the continued

economic development of this state;
(2)

Municipalities

are

created

to

provide

urban

governmental services essential for souid urban development and
for

the

protection

of

public

residential, commercial and

health, safety and welfare in

industrial

areas,

and

in

areas

undergoing development;
(3)

Municipal

boundaries

should

I

be

accordance with specific standards, to include
high

quality

areas

where

in
a

of urban governmental services is needed and can

be provided for the protection of
welfare

extended,

public

health,

safety

and

and to avoid the inequities of double taxation and the

proliferation of special service districts;
(4)

Areas

annexed

to municipalities in accordance with

appropriate standards should receive the services

provided

by
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the annexing municipality, subject to section 10-2*424, as soon
as possible following the annexation;
(5)
the

Areas annexed to municipalities should include all of

urbanized

unincorporated

municipalities,
m

areas

contiguous

to

securing to residents within the areas a voice

the selection of their government;
(6)

Decisions

with

respect to municipal boundaries and

urban development need to be made with
of

adequate

consideration

the effect of tne proposed actions on adjacent areas and on

the interests of other Government entities, on the need for and
cost

of

local

government seivices and the ability to deliver

the services under the proposed actions, and on factors related
to population growth and density and the geography of tine area;
and
C)

Problems

concern to

related

citizens

in

to

all

municipal

parts

of

ooundaries

the

state

are of

and

must

therefore be considered a state responsibility.
Section 2.

Section 10-2-424, Utah Code Annotated 1953, is

enacted to read:
1C-2-424.

Whenever _ the

residents

annexed are receiving electric utility

o_f t n e _area__ D e i n g

services___from_ s o u r c e s

c t n e r _ tnan t h e a n n e x i n g municipality,__tne_nmni_clpality m a y n o z
withcut_ t h e consent
1 C

a

a t

^yi * .-P 1 L Y_
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(1)

utl

of

11ty

tne

services

electric
to

utility

such

furnish

its

resiaents __unti 1_the

cond 11Ions have oeen satisfiedj_
The

franchise

subdivision under which

from

Jthc_ county ^r other politi_cal

the_ electric

utility

services _ were

being furnished has expired.
(_2J

T h e m u n i c i p a l i t y h a s r e i m o u r s e d t h e e l e c t r i c utij.ity

c o m p a n y whi_ch previously_jgrp v i d e d such s e r v i c e s the fair m a r k e t
Y3^ue

as

determined by replacement costs less depreciation of
»
its facilities whxch are dedicated to provide * .rvice to the

annexed

araa,

> If

tft» .annexing juuaic^pality and the electric
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utility cannot agree on the fair

market

value,

it

shall

be

determined by the state court having jurisdiction
(3)

The provisions of subsection (1) are inapplicable if

the numser of residents affected is less than three m
to be annexed.

the area
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less+than+25+years+remaininq,•the+munlcipality+may+not++ furnish
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